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Change Three to the 4350.3 Handbook for LIHTC Properties

On June 23, 2009, the Department of Housing and Urban Development (HUD) issued Change 3 to the 4350.3 Handbook, Rev. 1.  This handbook provides the occupancy requirements for the programs governed by HUD’s Office of Housing.  Section 42 of the Internal Revenue Code requires that owners of low income housing tax credit (LIHTC) projects utilize the sections of this handbook that govern how an owner calculates an applicant’s annual income and how an owner determines an applicant’s family size for selecting their income limit within the LIHTC program.  Below please find a discussion of the impact of Change 3 on the paragraphs of the handbook utilized by owners in the LIHTC program.  Change 3 to the handbook is effective August 1, 2009.
Chapter Three – Eligibility for Assistance and Occupancy
Live-in Aides

An owner follows the rules for the project-based Section 8 program when determining family size for selecting an applicant’s income limit for the LIHTC program.  HUD instructs owners to exclude a live-in aide when determining family size when selecting their income limit.  In Change 3, HUD expanded on its definition and qualifications for a live-in aide.  Owners and managers in the LIHTC program must adopt the following policy to qualify an individual as a live-in aide.
 
A live-in aide is:

(1) A person who resides with one or more elderly persons, near-elderly persons, or persons with disabilities, and who:
(a) Is determined to be essential to the care and well being of the person(s);

(b) Is not obligated for the support of the person(s); and

(c) Would not be living in the unit except to provide the necessary supportive services.
(2) With regards to a live-in aide:
(a) The Owner must verify the need for the live-in aide.  Verification that the live-in aide is needed to provide the necessary supportive services essential to the care and well-being of the person must be obtained from the person’s physician, psychiatrist or other medical practitioner or health care provider. 
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The Owner must approve a live-in aide if needed as a reasonable accommodation in accordance with 24 CFR part 8 to make the program accessible to and usable by the family member with a disability.   The Owner may verify whether the live-in aide is necessary only to the extent necessary to document that applicants or tenants who have requested a live-in aide have a disability-related need for the requested accommodation. This may include verification from the person’s physician, psychiatrist or other medical practitioner or health care provider. The Owner may not require applicants or tenants to provide access to confidential medical records or to submit to a physical examination. 

(b) The live-in aide qualifies for occupancy only as long as the individual needing supportive services requires the aide’s services and remains a tenant. The live-in aide may not qualify for continued occupancy as a remaining family member. Owners are encouraged to use a lease addendum that denies occupancy of the unit to a live-in aide after the tenant, for whatever reason, is no longer living in the unit. The lease addendum should also give the owner the right to evict a live-in aide who violates any of the house rules. 
(c) The income of a live-in aide is excluded from annual income. 
(3) A relative may be considered to be a live-in aide if they meet the requirements in 1, above, especially 1(c).

Eligibility of Students for Programs Other Than Section 8

Owners in the LIHTC program continue to use the LIHTC full-time student rule to qualify applicants for LIHTC units.  However, Owners of mixed finance LIHTC properties must know how to qualify students for whatever programs are providing assistance to their property or its residents.  Use the Section 8 student rule to qualify individuals for the Section 8 program.  In Change 3, however, HUD clarified that the student rule entered into the handbook through Change 1 applies to the other programs covered by the handbook.

1. This rule applies to the Rent Supplement, RAP, Section 221(d)(3) BMIR, Section 236, Section 202 PAC, Section 202 or Section 811 PRAC programs.
2. Owners must determine a student’s eligibility for assistance at move-in, initial or annual recertification, and at the time of an interim recertification if one of the changes reported is that a household member is enrolled as a student, at an institution of higher education.
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3. The student must meet all of the following criteria to be eligible. The student must:
a. Be of legal contract age under state law;
b. Have established a household separate from parents or legal guardians for at least one year prior to application for occupancy
or
c. Meet the U.S. Department of Education’s definition of an independent student. (See the Glossary of the handbook for definition of Independent Student);
d. Not be claimed as a dependent by parents or legal guardians pursuant to IRS regulations; and
e. Obtain a certification of the amount of financial assistance that will be provided by parents, signed by the individual providing the support. This certification is required even if no assistance will be provided.
4. The full amount of financial assistance paid directly to the student or to the educational institution and amounts of scholarships funded under title IV of the Higher Education Act of 1965, including awards under federal work-study programs or under the Bureau of Indian Affairs student assistance programs, is excluded from annual income for the programs listed in 1, above.
Note:  The December 2005 Final Rule establishing the current student rule for the Section 8 program listed the Section 202 PRAC and Section 811 PRAC programs as covered by the Section 8 student rule.  However, the handbook now states that owners and managers in the PRAC programs follow the student rule from Change 1 to the handbook discussed above.  Owners should confer with their HUD field office regarding this issue.
Chapter Five – Determining Income and Calculating Rent
Annual Income Calculations
Owners in the LIHTC program follow the rules for the project-based Section 8 program when calculating a household’s annual income.  In Change 3, HUD entered the following figure into the handbook.
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Figure 5-2: Whose Income is Counted?



 
Employment
Other Income (including income from assets)
Members 
Head 




Yes 


Yes

Spouse 



Yes 


Yes

Co-head 



Yes 


Yes

Other adult 



Yes


Yes

(including foster adult)
Dependents

-Child under 18 


No 


Yes

-Full-time student over 18* 
Yes


Yes

-Foster child under 18 

No 


Yes
Nonmembers
Live-in aide 



No 


No
*The earned income of a full-time student 18 years old or older who is a dependent is excluded to the extent that it exceeds $480.

From Figure 5-2, and from other changes made in Chapter 5, we learn the following rules about calculating annual income for households with foster children or foster adults:

1.
Continue to exclude from annual income the foster care assistance a household receives from the local welfare department for care of a foster child or foster adult.

2.
Exclude from annual income money earned by a foster child who is not yet 18 years old.
3.
Include in annual income money earned by a foster adult who is at least 18 years old.

4.
Except as noted in 1. above, include in annual income  the unearned income of a foster child or foster adult including SSI disability payments and income from assets owned by or on behalf of a foster child or foster adult.
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HUD provided the following clarifications regarding calculating annual income and income from assets for individuals with federal, state, or local government pensions.
1. Federal Government/Uniformed Services pension funds paid directly to an applicant’s/tenant’s former spouse pursuant to the terms of a court decree of divorce, annulment, or legal separation are not counted as annual income. The state court has, in the settlement of the parties’ marital assets, determined the extent to which each party shares in the ownership of the pension. That portion of the pension that is ordered by the court (and authorized by the Office of Personnel Management (OPM), to be paid to the applicant’s/tenant’s former spouse is no longer an asset of the applicant/tenant and therefore is not counted as income. However, any pension funds authorized by OPM, pursuant to a court order, to be paid to the former spouse of a Federal government employee is counted as income for a tenant/applicant receiving such funds.
2. Other state, local government, social security or private pension funds paid directly to an applicant’s/tenant’s former spouse pursuant to the terms of a court decree of divorce, annulment, or legal separation are also not counted as annual income and should be handled in the same manner as 1, above. The decree and copies of statements should be obtained in order to verify the net amount of the pension that should be applied in order to determine eligibility and calculate rent.

3. In instances where the applicant/tenant is a retired Federal Government/Uniformed Services employee receiving a pension that is determined by a state court in a divorce, annulment of marriage, or legal separation proceeding to be a marital asset and the court provides OPM with the appropriate instructions to authorize OPM to provide payment of a portion of the retiree’s pension to a former spouse, that portion to be paid directly to the former spouse is not counted as income for the applicant/tenant. However, where the tenant/applicant is the former spouse of a retired Federal Government/Uniformed Services employee, any amounts received pursuant to a court ordered settlement in connection with a divorce, annulment of marriage, or legal separation are reflected on a Form-1099 and is counted as income for the applicant/tenant. 
4. Other state, local government, social security or private pensions where pensions are reduced due to a court ordered settlement in connection with a divorce, annulment of marriage, or legal separation and paid directly to the former spouse are not counted as income for the applicant/tenant and should be handled in the same manner as 3, above

